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FINDINGS

In accordance with Mass. R. Civ. P. 52(a), the court finds the following facts to

be established by a reasonable preponderance of the evidence.

The Parties and Principals

1. The plaintiff Recoll Management Corporation (“Recoll") is a Rhode Island
corporation and a subsidiary of the Fleet Financial Group. It is a non-bank asset
management and collection company. During the early 1990's, it contracted with the
Federal Deposit Insurance Corporation ("FDIC") to collect, manage, and liquidate
nonperforming loans which the FDIC had assumed as receiver for failed banks. As this

work gradually declined, Recoll reduced its operations and concluded business at or

about the end of 19986,




2. The defendant Stone & Webster Engineering Corporation (*“SWEC") is a
Massachusetts corporation and an internationally active company engaged in
engineering and construction work. It maintains its headquarters at 245 Summer
Street, Boston (Suffolk County), Massachusetts. SWEC is one of a family of affiliated

entities.

3 Its parent and owner is Stone & Webster, Inc. ("SW, Inc."), a publicly
traded holding corporation. SW, Inc. owns approximately 100 subsidiaries and

affiliates.

4. Summer Street Realty Corporation ("SSRC") is one such subsidiary. It

owns the building and grounds at 245 Summer Street.

5. Another pertinent entity is the 245 Summer Street Corporation (245
SSC”). Itis a wholly owned subsidiary of SWEC. The function of 245 SSC has been to
provide cleaning, maintenance, and security services for the building at 245 Summer

Street.



6 The parent entity SW, Inc. exercised general control over the invoicing,
payments, and bank accounts of its subsidiaries and affiliates. Accounting and legal

services for these affiliates were located in the SWEC offices at 245 Summer Street.

7. The building at 245 Summer Street had opened in the mid-1970's. SWEC
and other affiliates of SW, Inc. had occupied the entirety of the building until the early

1990's.

Formation of the Lease

8. The expansion of work generated by bank failures as of the early 1990's
required Recoll to enlarge its personnel and its office space. In particular, Recoll had
executed a five-year contract with the FDIC to collect and manage a body of assets

resulting from the failure of the Bank of New England.

9. During the autumn of 1992, Recoll and SWEC negotiated an arrangement
for space at 245 Summer Sireet. The real estate brokerage firm of Meredith & Grew

had informed Recall of the availability of space in early 1992. The tenancy would be
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the first of its kind at the building. Recoll would be the first company unrelated to SW,

Inc. to take space there.

10.  As a drafter of provisions for a Lease Agreement, SWEC employed the
law firm of Ropes & Gray, and specifically attorney Stephen P. Lindsay, a partner
experienced in the composition of commercial leases and a practitioner long familiar
with SW, Inc., and SWEC. Lindsay had participated in the negotiation leading to the
purchase of the 245 Summer Street parcel by SSR, Inc., from the City of Boston under

the terms of G.L. c. 121A in 1973.

11.  In behalf of Recoll, chief executive officer Thomas Lucey participated in
leasehold negotiations. General counsel Andrew Grainger advised Lucey upon matters
such as the contemplated lease arrangement. Grainger signed the Lease for Recoll as
general counsel and secretary. |n addition, the oversight committee of the FDIC gave

approval of the transaction.

12. By December 1, 1992, Recoll and SWEC had reached final terms. They

executed a Lease Agreement (Exhibit 1) on that day.



The Pertinent Terms of
The Lease Agreement

13. Under the Lease Agreement (the "Lease”), (a) the term would extend form
January 1, 1993, through May 31, 1996, and (b) the space would consist of 191,103
square feet located on the 10", 11", and 12" floors of the building: the space amounted

to approximately 22% of the rentable capacity.

14. SWEC had to this point occupied most of the building as a tenant without
a written lease with the formal owner, SSR, Inc. Simultaneously with the execution of
the Lease with Recoll, it formed a written lease with SSR, Inc. The arrangement with
Recoll, then, had the character of a sublease (Trial Exhibit |, Section 22(b) and sub-

Exhibit N thereto).

15.  Under the terms , Recoll was obligated to make to SWEC payments of the
following character: (a) fixed monthly rent, Lease Section 8; (b) additional rent

comprised in the main of a proportionate (approximately 22%) share of property taxes



and of "operating expenses;” (c) additional rent comprised of a management service fee
of three percent (3%) of the aggregate fixed rent plus property taxes plus operating
expenses; and (d) additional rent for certain spaces taken. Lease Sections 9(d); 9(i);

and 9(k), respectively.

16.  Multiple provisions contributed to the meaning of “operating expenses.”

(a) Under Section 9(d), “operating expenses’ means all costs and
expenses incurred and payments made by Landlord and/or any Landlord parties in
connection with the ownership, operation, management and maintenance of the
Property and Building, . . . ." This definitional provision goes on to itemize a set of

explicit inclusions, an then a set of explicit exclusions.

(b)  The categorical items of inclusion were (i) the costs generated by
personnel used for the operation, administration, repair, maintenance, cleaning,
management and protection of the building; (ii) the costs of services, utilities, materials,
equipment, fuel, and supplies used in the operation, administration, repair,
maintenance, cleaning, management, and protection of the building; (iii) the costs of
replacements for tools and other similar equipment used in the repair, maintenance,
cleaning, management, and protection of the building; (iv) the costs incurred for legal
and other professional services related to the normal operation, maintenance, cleaning,
repair, and protection of the property; (v) premiums for insurance against damage or
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loss to the building (vi) the cost of capital expenditures made for the building; (vii) the
costs of the repair, maintenance, and cleaning of the common areas and common
facilities of the building and grounds including the costs of all utilities (fuel, water, sewer,
and electricity) charges for those common area purposes; and (viii) the costs of
maintenance of the grounds including landscaping and snow removal. Lease Sections

9(d)(i) through (viii).

(c)  The categorical items of exclusion were (i) depreciation; (ii)
mortgage expenses; (iii) charges generated by any other leases within the building; (iv)
costs of additional construction or development of the building; (v) costs generated by
the presence of any hazardous materials in the building not attributable to the acts of
Recoll; (vi) landlord's costs of renting any other space in the building; (vii) costs of
constructing any improvements whether benefitting Recoll, or not; (viii) costs of any
special work benefitting any other tenants in the building; (ix) costs generated by any
judgments or liabilities assessed against the landlord for its fault; (x) capital
expenditures expanding the building, or benefitting any other tenants, or conferring only
decorative value; (xi) “costs relating only to Landlord's and its affiliates’ tenancy,
occupancy and use of the building;” and (xii) “management fees (since Tenant is being
charged for such fees outside of the general operating expense calculation pursuant to

subsection 9(j)" (parenthetical phrase in the original).

(d)  The management fee element of subsection 9(j) appeared in
conclusory terms. The term simply called for a “management service fee” payment
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