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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

Ann Gagl i ardi )

Plaintiff, ) :

V. § C.A. No. 05-10859-NG
Sover ei gn Bank : )

Def endant . g

GERTNER, D. J.:

MEMORANDUM AND ORDER RE: PLAINTIFEF' S
MOTI ON FOR PRELI M NARY | NJUNCTI ON
Sept ember 28, 2005

Plaintiff Ann Gagliardi signed a |limted recourse
guaranty and nortgage to Sovereign Bank ("Sovereign") to
enabl e her son, Anthony Gagliardi and his business, AMG
Construction Conmpany, Inc., to extend an existing |ine of
credit with the bank. When AMG defaulted on the |oan, the
bank sought and received a foreclosure judgnment in state court
on Ms. Gagliardi’s property. Plaintiff alleges that Sovereign
illegally obtained the guaranty and nortgage from her in
violation of the Equal Credit Opportunity Act, 15 U S.C. 8§
1691, and state law. Plaintiff filed her claimin state
court, and Defendant renoved to this Court on the basis of
Federal Question Jurisdiction.

Currently before the Court is Plaintiff’'s notion for a

Prelimnary Injunction to enjoin foreclosure on the property.
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Because | believe Plaintiff has not shown she is likely to
succeed on the nerits of her federal claimand substanti al
factual questions remain on her state law clains, Plaintiff’s
moti on i s DENI ED.

| . Fact ual Background

In July, 2001, Sovereign extended credit to AMG
Construction Conpany, Inc. ("AMG'), a conpany run by Anthony
Gagliardi, the plaintiff's son. The plaintiff's husband,
Antonio Gagliardi, is a sharehol der and director of the
conpany. To secure this credit, Anthony Gagliardi and Antonio
Gagliardi each signed an Unlimted Guaranty and Antonio
Gagliardi and Ann Gagliardi executed a Non- Encunbrance
Agreenment relating to a commercial office building they own at
331 Page Street in Stoughton, Massachusetts ("the Stoughton
property”). In the Non-Encunbrance Agreenent, signed in July,
2001, Plaintiff and her husband agreed not to encunber the
property until Antonio Gagliardi had discharged his
obligations to Sovereign. The Stoughton property, which
Plaintiff and Antonio Gagliardi own as tenants by the
entirety, is the subject of the current litigation.

The bank and AMG nodified the | oan periodically between
2001 and 2004, but by 2004, AMG was in default on an

out st andi ng debt of over $2.6 million and began negoti ati ons
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with Sovereign to address repaynent. Sovereign alleges that
at this time AMG was illiquid, undercapitalized, in "serious
default" of its paynent obligations, and was not creditworthy.
The bank and AMG sought to negotiate a new arrangenent to
address repaynent of the debt. As a result of these
negoti ations, the parties entered a forbearance agreenent on
July 16, 2004. Sovereign agreed to forbear on exercising its
right to declare the loan in default in exchange for the
recei pt of additional collateral from AMG and the Gagliardis.
Specifically, AMG and Sovereign agreed that AMG woul d make
payments under two restructured notes, one for $1 mllion and
one for $1.6 mllion. In addition to other agreenents and
assurances, the foll owi ng docunents were signed:
1) Antonio Gagliardi and Ann Gagliardi signed a
nort gage on the Stoughton property and an assi gnnment
of the I eases and rents from that property.
2) Antonio Gagliardi and Ann Gagliardi each

signed a Limted Recourse CGuaranty.
In return for these assurances, Sovereign agreed to give AMG
until Decenber 2004 to repay the |oans.

The parties dispute whether Ms. Gagliardi had counsel in
this transaction. Plaintiff alleges that she was not

represented by counsel at the neeting on the forbearance
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agreenment in July, 2004. Sovereign responds that it
reasonably believed AMG and Ant hony Gagliardi’s attorney, M.
Qui nlan, represented her, citing M. Quinlan's participation
i n negotiations about the documents Ms. Gagliardi signed.

| n Decenmber 2004, AMG defaulted on its debt. Sovereign
filed suit against AMG Anthony Gagliardi, and Antonio
Gagliardi in Suffolk Superior Court and comrenced foreclosure
proceedi ngs on the Stoughton property in January 2005. The
state court issued a judgnent of foreclosure on the property
on March 29, 2005. Two days later, Plaintiff filed a
conplaint in Superior Court alleging violations of ECOA
Def endant rempved the case to this court on April 28, 2005.
1. Analysis

The plaintiff bears the burden of proof to justify a
prelimnary injunction. As this Court has previously
expl ai ned:

A prelimnary injunction is an extraordinary
equitable renmedy. . . . As such, the |l aw i nposes on
Plaintiffs the substantial burden of convincing the
Court that they are likely to succeed ultimtely and
further, that if emergency relief is not granted,

they will be "irreparably' harnmed.

Boston's Children First v. City of Boston, 62 F. Supp. 2d 247,

253 (D. Mass. 1999) (internal citations omtted).
To prevail on her notion, Plaintiff nust show. (1) she is
substantially likely to succeed on the nerits of her clains;
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(2) there is a significant risk that irreparable harm w ||

foll ow absent an injunction; (3) the benefits flowing fromthe
injunction will, on bal ance, outweigh the burdens inposed on

t he defendant; and (4) an injunction is consistent with the

public interest. Mtrix Goup Ltd., Inc. v. Rawlings Sporting

&oods Co., Inc., 378 F.3d 29, 33 (1st Cir. 2004); Charl esbank

Equity Fund 1l v. Blinds To Go, Inc., 370 F.3d 151, 162 (1st

Cir. 2004).

A. Plaintiff's Likelihood of Success

Li kel i hood of success is the “main bearing wall” of the
four-factor test for assessing prelinmnary injunction

requests. Ross-Sinons v. Baccarat, 102 F.3d 12, 16 (1st Cir.

1996). \Where, as here, an immediate injunction is sought, the
rel evant |ikelihood of success is the likelihood that the
movant woul d, after trial, be entitled to a permanent

injunction. Ocean Spray Cranberries, Inc. v. Pepsico, Inc.,

160 F.3d 58, 61 (1st Cir. 1998). In this case, such relief
woul d permanently prevent the bank’s foreclosure on the

St ought on property. Plaintiff has not established that she is
likely to succeed on the nerits of her ECOA or state |aw

cl ai ns.

1. The ECOA Cl aim
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Plaintiff alleges that Sovereign required her to
guarantee a |l oan and sign a nortgage in violation of the
anti-discrimnation provisions of the Equal Credit Opportunity
Act ("ECOA"), 15 U. S.C. 8 1691. The Act makes it unlawful for
"any creditor to discrimnate against any applicant, with
respect to any aspect of a credit transaction on the basis of

marital status." 15 U.S.C. 8§ 1691(a)(1l). Regulation B
enacted under this statute specifies that "a creditor shal
not require the signature of an applicant's spouse . . . other
than a joint applicant . . . if the applicant qualifies under
the creditor's standards of creditworthiness.” 12 C.F. R 8§
202.7(d) (1) .

The original purpose of the statute was not to protect
those who, like Ms. Gagliardi, signed a nortgage that was
| ater foreclosed and sought to avoid liability under the
original agreenent. Rather, the statute protected wonmen from
creditors who refused to extend themcredit absent their

husbands’ signatures. See, e.qg., Brothers v. First Leasing,

724 F.2d 789, 793-94 (9th Cir. 1984) (“The purpose of ECOA is
to eradicate credit discrimnation waged agai nst wonen,

especially marri ed women whom creditors traditionally refused
to consider for individual credit.”). No such discrimnation

is alleged in this case.
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The interpretation of the statute, however, need not be
l[imted to the original purpose. As the D.C. Circuit has
poi nted out, the original concern with discrim nation agai nst
wonmen “does not negate the clear |anguage of the Act itself
that discrimnation against Any applicant with respect to Any
aspect of a credit transaction, which is based on marital

status is outlawed.” Markham v. Colonial Mrtg. Service Co.,

605 F.2d 566, 569 (D.C. Cir. 1979) (capitalization in
original).

Under the Act, a creditor may not require the signature
of a spouse on a loan if the applicant is creditworthy.
Plaintiff argues that her husband and son were creditworthy
and therefore the Bank violated ECOA by requiring her
signature. She further suggests that Sovereign nust “produce
a creditworthiness anal ysis showi ng that AMG as the applicant
for credit, was not creditworthy.” Plaintiff’s Menorandumin
Support, at 7. This argunment is flawed, however, because the

burden is on the plaintiff-debtor to show that her husband was

creditworthy. Ransdell v. Bowes, 64 F.3d 5, 9 (1st Cir.

1995). Plaintiff has not presented any evidence to suggest
that AMG, Anthony Gagliardi, or Antonio Gagliardi were

creditworthy in July, 2004. |ndeed, given the status of the
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defaulted | oan and the overdrawn credit line, all evidence
suggests that they were not creditworthy.

The First Circuit case Ransdell v. Bow es posed a factual

Situation simlar to Ms. Gagliardi’s. In Ransdell, a
construction conpany owned by the Plaintiff’s husband and son
obt ai ned | oans froma bank. The bank agreed to make an

addi tional |oan on the condition that Ms. Ranmsdell sign a
personal guarantee. Affirmng the district court’s finding
that requiring this spousal signature did not violate ECOA
the court held that “the Bank’s directors authorized the
addi ti onal working capital line only on the condition that the
Bank’s overall | oss exposure not be increased. G ven that
exposure, Ransdell’s |ack of creditworthiness was an i ssue not

reasonably di sputable.” Ransdell v. Bow es, 64 F. 3d at 9.

Simlarly in this case, AM5 Anthony Gagliardi, and
Antoni o Gagliardi, the parties requesting forbearance from
Sovereign, were in default on their loan. Antonio Gagliard
had al ready signed an unlimted guaranty, giving the bank
access to his assets as collateral for the original |oan. The
bank woul d have had little reason to agree to the forbearance
in 2004 absent Ms. Gagliardi’s nmortgage and guaranty, which
hel ped ensure that Sovereign's “overall |oss exposure [was

not] increased” by the new agreenment. Thus, as in Ransdell,
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Antonio Gagliardi’s lack of creditworthiness was “an issue not
reasonably disputable.” [d. Plaintiff has not presented any
evidence to the contrary.

Furthernmore, requiring a spousal signature does not
violate the Act where a creditor legitimtely demands
additional collateral to secure the loan. A request for the
signature of a spouse “for the purpose of creating a valid
lien” does not constitute marital discrimnation under ECOA.
15 U.S.C. 8§ 1691(d)(a). Since Plaintiff co-owned the
St ought on property as a tenant by the entirety, M.
Gagliardi’s nortgage and Limted Recourse Guaranty hel ped
“creat[e] a valid lien” and provided the necessary additional
collateral to secure the forbearance. Under these
circunstances, the requirenment of Ms. Gagliardi’s signature
was not an act of discrimnation based on marital status but
rather a legitimte demand that additional collateral be
secured in order to merit the forbearance. Plaintiff
t herefore has not shown a |ikelihood of success on the nerits
of her ECOA claim

2. State Law Cl ai ns

Substantial factual questions remain on Plaintiff’s state

law claims. These include Plaintiff’'s | egal representation

(or lack thereof) in negotiations with Sovereign and any
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al | egedly fraudul ent conduct by the bank. Thus, on the
present record, Plaintiff has not shown a |ikelihood of
success on her state |aw clains.

I 11. Conclusion

For the reasons discussed here, Plaintiff’'s notion is

DENI ED

SO ORDERED.

Dat ed: Septenber 28, 2005 s/ NANCY GERTNER U.S.D.J.
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