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Restrictive Covenants: Trends In Recent Decisions

By KATHLEEN . STONE

Restrictive  coven-
antz in employment
agreements  are  fre-
quently examined by
the courts and some-
times redefined. This
article offers a roadmap
through the terrain of
restrictive covenants,
intended to be helpful
to both drafters and lit-
igators by summarizing recent Massachusetts
decisions discuasing what can, and what can-
not, be protected by such covenants.

Some of the decisions surveyed were ren-
dered on motions for preliminary injunc-
tion, others after trial. As practitioners in
thiz area know, the allowanee or denial of a
preliminary injunction to enforee a restric-
tive covenant may well be pivotal to the
eventual dizpozition of the case.

Restrictive covenants generally are en-
forceahle to the extent they are necessary o
protect the legitimate business interesta of
the employver. See, e.g., Securitas Security
Services USA, Ine. v Jenking, supro, citing
Novelty Bins Binding Co. v Shevrin, 342
Masz=. 714, T16, 176 NE. 2d 374 (1961). An
agreement that restricts competition hy a
former employes must be reazonable in ge-
oegraphical scope and length of time in order
to be enforced, Id.

Also, the public interest factor, to which
courts sometimes gave lip service, was recent-
Iy revived in Oyford Globel Resources, Inc. o
Ciuerriero, 2008 115, Dist. Lexiz 23503 (2003),

Legitimate Business Interests
Generally, employers’ trade secrets, other
confidential information, and the goodwill
acquired through dealingz with customers
are considered legitimate business inter-
eats, See Speech Works International, Tne, o
Cote, 2002 Mass, Super. Lexis 390 (2002),
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citing All Stainless, Inc. v. Colby, 364 Mass.
TT3, TT9-80 (1974).

By contraat, shielding employers from or-
dinary competition is not a legitimate busi-
ness interest, and courts will not enfores a
covenant designed zolely for that purpose.
Speech Works Internationad, Inc., supra, eiling
Richimond Bros, Inc. v Westinghouse Broad-
coafing Coy, Ine, 357 Mass. 106, 111 (19700,

Trade Secrets

The definition of a trade secret may be found
in several sources, Under the common law, it is
“a formula for a chemical eompound, a process
of manufacturing, treating or preserving ma-
terials, a pattern for a machine or other device,
or a list of customers.” Bechitel! Infrastructire
Corporation 1. Mossachusetts Turnpile Au-
thority, 16 Mass. L. Rep. 149 (2003), quoting
4T Healy & Son, Inc. o Jomes A Murphy &
Son, Inc., 357 Mass, T28, T36 (19700,

The Supreme Judicial Court, inJet Sproy
Cooler, Ine, v Crompton, 361 Mass, 835,
840, 282 N.E. 2d 921 (1972), relied on the
six factors laid out in the Restatement of
Torts, §757, comment b, to determine the
parameters of a trade secret.

Ome eourt synthesized the Jef Sproy Cool-
er factors to define a trade secret as “any
compilation of information which is uzed in
one's buziness and which givez him an op-
portunity to ebtain an advantage over com-
petitors who do not know how to use it.”
United Rug Auctioneers, Inc. v Arsalen, 16
Mazs. L. Rep. 420 (2003).

Other delinitions may be found in the
Reastatement of Unfair Competition, $39;
(z.L.c. 266, 830 (4); and the Uniform Trade
Secrets Act, which has been adopted in oth-
er jurisdictions but not in Massachusetis,

The essence of the definition, no matter the
aoures, is that the information is secret — not
publicly known and treated confidentially —
and gives its owner a competitive advantage,

To maintain secrecy, and thereby increase
the chances that a court will agree to treat
that information as a trade secret, an employ-
er should take steps such as mentioning it ex-
pressly in a confidentiality agreement, limit-

ing distribution, requiring a password for com-
puter aceess or issuing a code of ethics. See,
e, Bowlonger v Dunkin® Donuts, Inc., 16
Mass, L. Rep. 604 (2003); United Bug Auction-
eers, Ine v Arsalen, supra; Boulanger o
Dunkin' Donuts, Ine,, supra; Banner Indus-
tries it Bilodenu, 15 Mass. L. Rep. T05 (2003).

Even without a writing, an employvee is
duty bound not to disclose trade secret infor-
mation under basic principles of equity. See
et Spray Cooler, Ince o Crampfon, supra.

In addition, statutory protection may be
available in the event of inappropriate dis-
closure, G.L.c. 93, §§42 and 42A, and G.L.c.
266, §30(4).

Goodwill

Goodwill encompasses a variety of intan-
gible business attributes related to the busi-
ness's positive reputation in the eyes of its
customers and potential eustomers. Oxfiord
(Flobal Resources, Ine v Consolo, 16 Mass.,
L. Rep. 415 (2002},

Goodwill may include name, location and re-
latinnships with customers that tend to enable
a business to retain its patronage. See gener-
ally Sentient Jet, Inc. v Lambert, 15 Mass, L.
Rep. 500 (2002); Darwin Partners, Ine o Sig-
nafure Consulfaonts LLC, 2000 Mass, Super.
Lexis 614 (20000; Robert Half International,
Ine. v Buoncontri, 15 Mass, L. Rep, 742 (2003);
Speech Works International, fnc, v Cote, supra.

Lnss of gnodwill has been recopnized as par-
ticularly hard to quantify, and may give rize to
the need for equitable relief Stone Legal Re-
souerees Growp, Ine v Glebus, 15 Mass. L. Rep.
738 (2002}, quoting Bowne of Boston, Tne v
Levine, 1997 Mass, Super. Lexis 69 (1997).

Generally, the sales and marketing skills
an employee develops on the job are consid-
ered general and ordinary zkills, portable
when the employee changes jobs, Banner
Industries v Bilodean, supra,

On the other hand, an employes may devel-
op those skills thorough contact with his em-
plover's clients, and build up goodwill for the
emplover. In such cases, conrts will protect that
goodwill, See Ouford Globol Resowrces, Tnc, o
Guerriero, supra, and eases cibed thersin.

In deciding whether a client relationship
atavs with the employer or follows the indi-
vidual to a new job, the employee’s position
and the nature of his client contact are fac-
tors to be conzidered. As stated in Oxford
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