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Evolving Electronic Discovery:
Where Do We Go From Here?

By Kathleen C. Stone
e all know that e-mail and other
electronically stored data presents
challenges in litigation.

Locating, retrieving, sorting, reviewing
and producing massive amounts of material
can lead to big headaches for lawyers and
big expenses for parties, usually corporate
clients. The headaches and expenses are
here to stay.

For managing the headaches we've relied
on the existing rules of civil procedure, on cur-
rently accepted eth
ical standards, and
on  judicial  deci-
sions  as  they
emerge, However,
the Federal Rules of Civil Procedure are being
amended to take account of electronic discov-
ery.

Starting in 2002, a comprehensive analysis
of electronic discovery was undertaken by the
Sedona Conference, a group of lawyers,
judges, professors and consultants. This was
not the first time the profession had studied
the problems of electronic discovery, or advo-
cated amending the Federal Rules, but their
work, including the Sedona Principles and the
Sedona Guidelines, was a prime catalyst in the

Litigation

Kathleen C. Stone
represents  businesses
and financial fnstiku-
Hons in disputes before
courts,
| todies and mediators,
| She prachices with the
firem .:J_f L{J(.l.lr['g_r, Cofren,
Reagan & Aisenberg,
LLP in Boston and can
be reached al (617}
F371-1153 or kstone@{cra.com.

adminishrative

movement toward amending the Federal
Rules.

Their published principles and guidelines
are highly detailed. In contrast, the proposed
rules amendments are quite general.

The Federal Rules of Civil Procedure, as
presently in effect, already apply to electron-
ically stored information. Eule 34 defines the
term “document” as including data compila-
tions from which information can be
obtained, translated through detection
devices if necessary, into reasonably usable
form.

Yet the rules were drafted when paper
discovery was essentially all there was, By
now, of course, discovery encompasses
paper and electronic discovery, with the lat
ter including e-mail, web pages, word pro-
cessing files, computer databases, and most
anything else stored on a computer.

The comment period on propesed amend-
ments Lo the Federal Rules of Civil
Procedure recenlly closed, on Feb. 15,
Federal Rule 34 of Civil Procedure, if amend-
ed, will distinguish between documents and
electronically stored information, and
expansively define the latter to avoid a
future argument that it is limited to technol-
ogy existing at the time the amendment goes
into effect.

The amended Federal Rule 16 will require
counsel to incorporate their p]an for elec-
tromic discovery and protection of the attor-
ney-client pmr]leur_ in the pre-trial schedul-
ing order. These proposals proved relatively
uncontroversial during the comment period.

More controversial is that portion of the
amendment to Rule 34 which would allow
the requesting party to specify the form in
which information is to be produced. This
has stirred up comment that cost shifting
should also be addressed in the new rule
because otherwise the producing party may

be left to pay for assembling and formatting
discovery materials, with costs substantially
greater than would be expected with entire-
ly paper discovery.

Also controversial is the amended Federal
Eule 26 {b) (2) {C) which will require produc-
Hon of electronically stored information only if
it were “reascmably accessible.” The phrase
“reascnably accessible” is not defined in the
rule, leaving us to wonder where the courts will
draw the lnes,

The rule also allows a requesting party to
argue that good cause exists for discovery of
all information, including that which is not
reasonably accessible.

Proposed Federal Rule 33 requires that a
party reviewing business records in order to
answer interrogatories must include elec
tronically stored information in the review.
Alternatively, the responding party may
allow access to the electronic records them-
selves, similar to a responding party’s option
to produce business records under the cur-
rent Rule 33 {d).

Most interestingly, amended Federal Rule
37 will protect a party from sanctions where
information is lost because of the “routine
operation of the party’s electronic informa-
tiom system,” as long as the party took “rea-
somable steps™ to preserve information it
knew or should have known was discover-
able.

This safe harbor provision is designed to
allow for the routine owverwriting or recy-
cling of tapes or discs, so long as reasonable
effort was made to preserve discoverable
information. This proposal generated com-
plaints from businesses that the safe harbor
is not sufficiently defined to give them lati-
tude to continue the practice of overwriting
back-up tapes or routinely deleting emails.

Members of the plaintiffs’ bar commented
that the amendment does not adequately






